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Instructional Approach

This presentation provides a framework for discussion
about how Fetal Alcohol Spectrum Disorder (FASD)
impacts upon the criminal justice system.

lhis presentation is divided into & Modules focused on
specific discussion areas.

Accompanying comments are provided for many slides in
the "Notes” section,

Notes

* This presentation is intended as an introduction to current FASD-related issues for
consideration.

* ltis divided into six modules focused on specific discussion areas outlined for each
module. Notes pages are provided for presenters or facilitators of discussions which
expand on slide points and provide further reference and resources on these topics.

* The goal of these training modules is to promote a common understanding of the
knowledge, attitudes, approaches that will help Justice professionals better understand
and serve clients with the complex condition of FASD.

* This presentation does not attempt to provide a comprehensive coverage of these
topics. Itis expected that facilitators and learners will revise this tool as new
information, from research and learned professional practice, becomes available.

* For a broader discussion, please see Roach and Bailey (2009).

* For a comprehensive curriculum, facilitators are encouraged to view the online resource
developed by the Asante Centre: Bodaly, K.(2011). FASD and communication disability:
Strategies for youth in the legal system. Maple Ridge, BC: The Asante Centre for Fetal
Alcohol Syndrome, available online: www.asantecentre.org.



Order of Modules

What is FASD?
Why do Justice Prafessionals Need ta Know abaut FASD?
Identifying FASD - Screening & Diagnaosis
Criminal Responsibility of Persons with FASD
atrategies:
For Palice
For Crovamn & Defence Caunsel
For Probation Ofticers and Correctional Services Staft

Sentencing and Supervisions Considerations

Notes

* The time allotted for each module will vary depending on whether it is used by an
individual or as a group learning activity where discussion is encouraged — the
information in each module can be presented in approximately one hour; offering the
modules in a group setting would require at least two hours/module.



MODULE ONE:
What is FASD?




What i1s FASD?

Fetal Alcohol Spectrum Disorder, or "FASD", is:

an umbrella term - it describes “a complex range of brain
injuries that can result from prenatal exposure to alcohol”;

Flansasss Statement oy FASD - Aoress e Lfe Seas, Instiute of Health Boonomd os, 2008, B 31

a brain-based disability with behavioural characteristics — it
impairs both intellectual and social development;

one of the leading birth disabilities in Morth America;
a permanent, lifelong disability; and

often described as an "invisible disability” — identified by
general patterns of behaviours and cognitive deficits, and on
occasion by facial abnormalities.

Notes

The degree of brain injury depends on numerous factors including genetics,
maternal characteristics, nutrition, developmental timing, reactions to other
drugs and duration and extent of alcohol exposure.

People with FASD may be some of the most marginalized and vulnerable people
in our society.

A permanent, physical disability with behavioural symptoms.
Often the disability is invisible; no outward affects.
All individuals on the spectrum experience brain differences that impact functioning.

Social, health, and education sectors need to work together to support
individuals with FASD. The justice sector is the last resort for persons who are
affected by FASD and are in conflict with the law. It should not be the system
where individuals go to “get help” or access social services.



Primary Characteristics of FASD

Compromised Executive Functioning
Difficumy connecting pest experienceswith present sctions, egatemtnc and impuliive
bakavianr; eackisad ability to plan, predict, oerjandga, preantize, intiate, follaw-tnnoungh, s
qoals, adhere ta schedule, snd understand “couse ond effect” and cther peopde’s perspectives

Memory Problems
Raduced ability to recall informiateon and desonbe s sequenice of seents

Problems with Social Adaptation
Difficutty wath self.direchon, sociad skills, responsibility, and folowinglobeping rules and less

Imability to Generalize Information

Reducad ability to apply & learned rubs toos s situation

Attention Regulation

:nl".:'--'-,- i a1 TG PO andl aAtendion, 'ﬂ.'u'-',-ll'l]l’.l'l'.'l‘il\. afd Transiloning Delassn acT s
Impared Judgement
Difficulity with Abstract Thinking [/ Concepts

Notes

Neurological changes:

Brain dysfunction is the most significant disability for individuals with a brain injury
caused by prenatal exposure to alcohol.

“Compromised Executive Functioning” is why cognitive based or behavioural based
therapies need to be altered to accommodate the behavioural symptoms for people
with FASD.

It is also becoming clearer that alcohol exposures might be responsible for
neurochemical changes that are later manifest in life as mental health conditions like
depression, anxiety, and others. The final result of this irregular pattern of brain
processing and mood stability often is maladaptive behaviour. This seemingly
inexplicable inability to achieve in school, in society or to fit into a family is the usual
reason for eventual referral for an FASD diagnosis. Without understanding, supervision
and appropriate supports, a significant percentage of the individuals with FASD
apparently manifest their maladaption in illegal activities.

First the term FASD does not in itself describe the specific pattern of brain dysfunction
found in the individual nor does itself link those brain changes to the illegal behaviours
of concern. This requires a comprehensive and synthesized assessment of the individual

which includes medical, psychological and psychiatric components. (S. Clarren, May, 2009
personal communication).



Dysmaturity Concept

develapmental ages at the same time:
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Notes

* This chart is meant to show the disparity between the chronological age (18) and the
age that the youth who is affected by FASD may be functioning at in different areas.

* Good verbal skills often mask poor comprehension of the situation.
* People with FASD frequently do not act their age.
* Itis important to note again that FASD represents a spectrum of behaviours.

* Each individual will have different capabilities; a spectrum of abilities and challenges.



Variable Developmental Profiles

It is important to understand the full developmental
profile of an individual and their full range of ability.

Each individual has a unique profile of functionality.

Some areas of ability may mask other areas of limitation.

For example, if a person speaks well, we assume s/he is competent
in all other areas of function

"Dysmaturity Concept™ — people with FASD may display abilities in
various areas from many different developmental ages at the same
time,

Notes

* A developmental profile is generated in a functional assessment (individuals with FASD
often function at half their chronological age).

* A gradual equalizing potential has been noted in some young adults with FASD. For
example, rather than being able to leave home at 18, a more realistic timeline may be
25 to 30. (Malbin, 2002)

* To prevent frustration, consider the level of responsibility that would be appropriate for
a 10-year-old when standing in front of a tall, verbal 16-year-old with FASD. Adjust
expectations accordingly. Remember their developmental age, not their chronological
age!

* Adapted from research findings of Streissguth, Clarren and others.



Primary === Secondary

Primary disabilities can lead to secondary
problems, or secondary disabilities.

7 <
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Secondary Characteristics of FASD

Secondary characteristics of FASD may be viewed as "defensive
behaviours® that develop over time when there is a chronic ‘poor
fit' between the persan and his or her environment.”

(Do dafban, 2o
Mental Health Concerns {go%t)
Dependent Living (Bo% - 100%) Secondary
Employment Problems (70% - go%h) Characteristics /
Disrupted School Experience (S0l) Dizabilities of FASD
Trowble with the Law (50%4)
Alcohol and Drug lssues (35%)

w B

Notes

The statistics here refer to work FASD researchers did at the University of Washington in
1996 on the types and severity of secondary disabilities.

The study illustrated that for individuals with FASD who were over the age of 12, 90%
had suffered mental health problems, 60% had trouble with the law, 50% had been
confined at some point in their lives (defined as incarceration or inpatient treatment for
mental health or substance abuse problems), and 30% had suffered alcohol and/or drug
pro blems. (Streissguth et al., 1996)

Secondary characteristics can be significantly lessened but may well still occur even
when there is a diagnosis and long term support in place.

10



“Mental Disorder” Diagnosis

Common

A mental disorder is the most commeon (g2%) secondary
disability experienced by individuals with FASD.
Most common types of mental disorders are:

Attention Deficit Disorder {ADD) [ Attention Deficit
Hyperactivity Disorder (ADHD) — g%,

Crepression — 47%; and

Panic Disarder — 22%.

(e @ik Sl . Severubany Chsod A A ceo Al wath moa ] Afoabad’ S T Doy
i Bvtiab Calamdin, The Hosmpkalfor Sk Chilkdren, 3ao0

Notes

* The Clark study (Secondary Disabilities Among Adults with Fetal Alcohol Spectrum
Disorder in British Columbia, The Hospital for Sick Children, 2004) reinforces the
Streissguth data.

* Some of the other diagnoses listed (not included in the list above) included post
traumatic stress disorder, obsessive compulsive disorder, oppositional defiance disorder
and bipolar disorder.

* Clients may live with co-occurring disabilities.

* New research shows that children with FASD have more severe behavioural problems
than children diagnosed with ADHD: “Based on previous work from our lab, children
and adolescents with FASD were more likely than children with ADHD to engage in
antisocial behaviours, such as cheating, stealing and acting young, as well as
sociopathic behaviours including lying and stealing,” ... “Importantly, the findings from
our present study, specifically the significant differences in social cognition and
emotional processing between children with FASD and ADHD, may underlie the severe
conduct problems observed in children prenatally exposed to alcohol.”

* “ltis imperative that these children receive assistance in social and emotional
processing domains, specifically targeting interventions to deal with their unique

deficits." (Social Cognitive and Emotion Processing Abilities of Children with Fetal Alcohol Spectrum
Disorders: A Comparison with Attention Deficit Hyperactivity Disorder: Rachel L. Greenbaum of the
Children's Mental Health Team at Surrey Place Centre; Sara A. Stevens of the Department of Psychology at



the University of Toronto and the Neuroscience and Mental Health Program at The Hospital for
Sick Children; Kelly Nash of the Neuroscience and Mental Health Program at The Hospital for Sick
Children and the Ontario Institute for Studies in Education of the University of Toronto; Gideon
Koren of the Motherisk Program, and the Department of Pediatrics at the University of Toronto.)

* The study was funded by the Canadian Institutes of Health Research, and the Natural Sciences
and Engineering Research Council of Canada.

11



Prevalence of FASD in Canada

Mo national data on the prevalence of FASD in Canada.

3oord: DhweNew e o, 300

International estimates = g.1 [ 1000 live births.

{bierking & roag o the FASD Strdbefiabdars of St ria
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Prevalence of FASD in Criminal

Justice System

Manitoba:

10% of a sample of male inmates entering the federal correctional
institution in Manitoba (sentence of 2+ vears) met the Canadian
Guidelines for Diagnosis of FASD.

Additional cases where FASD was suspected, but was not
confirmed.

rddgiriuzne Lesspeeb Cmire — C perrrfion o’ S emars .-._|'l' oo, )

British Columbia

23% of a sample of youth remanded for psychiatric | psychalogical
assessment in British Columbia had FASD,

ot Doy & Lack, 1gaa)

Notes

In 2005, a subcommittee of the Public Health Agency of Canada’s “National Advisory
Committee on FASD” reviewed, analyzed and integrated current approaches to diagnosis
to reach agreement on a standard in Canada. Known as the Canadian Guidelines for
Diagnosis of FASD, the guidelines are based on widespread consultation of expert
practitioners and partners in the field.

The Canadian Guidelines for Diagnosis of FASD are a central resource for guiding the
development and delivery of diagnostic training services. However, they are
guidelines and not a diagnostic tool. Diagnostic tools or assessments are
criterion-based measurements which are definitive and can indicate whether or
not a person has a certain illness, disorder or condition. Guidelines, on the other
hand, are not definitive and simply estimate a person’s risk or likelihood of
having a certain illness, disorder or condition.

In July 2008, the New Brunswick Department of Health in collaboration with the
Public Health Agency of Canada (PHAC) undertook a scan of existing FASD
diagnostic training programs across Canada. The purpose of this project was to
provide a description of FASD diagnostic training service capacity in the Canadian
context. Project activities were completed in September 2009 and culminated in

13



the dissemination of the final project report to FASD government and practice
stakeholders. The report identified eleven specific diagnostic training services in
Canada; however, there were no formalized links among the diagnostic training
services. That said, most of the training services did refer to the Guidelines as their
central resource. In this regard, the Guidelines are critical for ensuring uniformity
in diagnostic practices from varied services or sites across Canada.

13



MODULE TWO:

Why do Justice Professionals Need to

Know about FASD?

14



FASD and the Justice System

Adults or youth who come into conflict with the law may
be affected by mental disorders and/or neuro-cognitive
impairments.

FASD is one of the neuro-cognitive impairments found in
many individuals who come into contact with the criminal
Justice system.
Evidence suggests that individuals with FASD are especially at risk
of coming into contact with the justice system:
Crivrangl Justice 5_!,-"..'."rr. =¥ 4% wick s, witnesses and accuwsed; and

Farmily & Chwil Law Pracesdings = as litkgants,

oy and Fout, fedal dimSol Symdsoe ond me Tnminal e Spelem, azon)

Notes

Justice professionals are increasingly becoming aware of the challenges for individuals
with FASD when interacting with the justice system and FASD advocates are learning
about the justice system in order to better anticipate difficulties and advocate for clients
who come into conflict with the law.

Individuals with FASD may include accused persons, victims, witnesses and offenders.

An increased understanding about FASD may lead to a more efficient use of human and
financial resources.

15



Presumptions of the Canadian

Justice System

The Canadian criminal justice system:

is premised on the presumption that people can make
informed and voluntary choices both with respect to
the exercise of their rights and the decision to commit
crimes; and

does not take into account that many people that come
into contact with the law are neurologically impaired.

Notes

Diane Malbin describes learning theory:

* Normal brain development is complex, orderly and sequential. Rich neural
networks provide mechanisms for basic abilities: storing, remembering,
integrating and retrieving information.

* Alcohol is a very small molecule that passes freely into the placenta and fetus
when consumed during pregnancy. It eliminates some cells, reduces the number
of neural pathways and alters neurochemistry.

* Memory, sensory responses, executive functioning and planning, processing
speed, social and developmental growth and abstracting abilities are often
affected.

* Alcohol causes damage to the brain structure.

* A damaged brain structure may result in behavioural symptoms.

(Diane Malbin, Trying Differently Rather than Harder, 2002)

(* See also Kent Roach and Andrea Bailey “The Relevance of FASD in Canadian Criminal

16



Law” (2009) 42 Univ. of B.C. Law Review 1-68.)

16



Current Context

A deficit of understanding of FASD in the justice field has been
acknowledged.

IAooess ro dusioe fardmdvvdenis with PASD Conjennnde, Yiwo, September 200H]

Since lanuary 2o0q, Federal, Provincial and Territorial Ministers
and Deputy Ministers Responsible for Justice have identified
FASD as a priority issue,

Ag g rasuly, the “FederaliProvinesalf Territorial Coardinating Committee af
Senior Dificials (Criminal Jestice) S.I:r:r:rinn] Committee on FASD™ was created
in 2004

Multiple Service Failure:
“The high percentages of mentally [iIl] andor neurc-cagnitively iImpaired
inddivichuaks whe become clients of the criminal justics system represents a
sustained failura by multipbe systems (health, housing, social services, etc. |
to address the basic needs of Canadians whe need assistance
iVevskn — Jnnes, 2064l

Notes

Nationally, the Public Health Agency of Canada, Health Canada has the federal lead on
FASD.

Public Health Agency of Canada has regional offices that work with Provinces and
Territories on strategies regarding prevention, identification, screening and diagnosis
and programming for individuals with FASD.

There is a great deal of work occurring in Canada about FASD, in particular, provincial
and territorial governments have initiatives geared toward the prevention of and social
service supports for individuals who have FASD.

In August 2010, the Canadian Bar Association passed the following Resolution relevant
to work on FASD and the justice system: http://www.cba.org/cba/resolutions/pdf/10-
02-A.pdf.

The Institute for Health Economics (IHE) in Alberta is planning a consensus conference
on FASD and the justice system to occur in the fall of 2013: http://www.ihe.ca/.

17



Why are People with FASD at Risk

of Becoming Victims [ Offenders?

Diffieulty
I:llr‘f":l.llt'r' Gu"lhllll',.- Lm::qr'li[.liirw"
Waking Good & i Paor Imgulse
Decisions Ciaciie 1o Plossa & Cantrol
Crthars inderstanding
Lonsequences

Many adolescents and adults with FASD become involved in
cririnal activity due to the cognitive and adaptive deficits
typical to the disability.

{FASD Callaboration Rourmdimbies Pkt 2eog)

Notes

* Inadequate community supports contribute to the likelihood that persons with FASD will
be involved in the criminal justice system.

* Anecdotal evidence indicates that large numbers of persons with FASD are involved in
the criminal justice system. (vancouver Police, Trainer Manual: Youth with FASD)

*  “Many individuals with FASD become ‘trapped’ in a revolving door of criminal justice involvement, exacerbated by high rates of
mental health issues, substance misuse, concurrent disorders, and homelessness.” (FASD Collaboration Roundtables Project, 2009)

18



Challenges for the Justice System

Identify individuals who may have FASD early in their
contact with the criminal justice system so that they can
be diverted out;

Develop a better way to respond to individuals with
neuro-cognitive impairments who come into contact
with the justice system;

Appropriately assess the degree of responsibility of
accused individuals affected by FASD; and

Reduce the overall involvement in criminal activity by
persons with FASD.

19



MODULE THREE:
Identifying FASD - Screening & Diagnosis

20



Identifying FASD - Red Flags

RED FLAGS or behavigural signs indicating need for assessment:

Irvalverment af child welfare and rermoval from parental Borme;
Sporadec school or work attendance;

Multiple diagneses: ADD, ADHD, Conduct Disorder, Anti-Social
Personality Disordes, etc.;

Inappropriate responses or behaviour: smiling inappropriately,
inapprapriate sexual behaviour, etc;

Criminal activity that seems illogical;

Murmnber of administration of justice breaches: failure te appear, failure
to camply with arohation, failere to abstaim from r_I'|_|g shalcohol, et and

Lack of remorse or insight into the possible effects of an offence on other
peaple

Notes

It should be noted that red flags may occur when interviewing witnesses or victims of crimes.

When you are working with an individual, you may see “red flags” that may lead you to consider that
person may have a cognitive disability. These red flags can occur at each stage of the judicial process.

Examples of offences committed by an individual suspected of having FASD:

» Breaking into a home and remaining there, watching TV and eating potato chips until
apprehended by police;

» Committing the same offence multiple times, under the same set of circumstances, but does not
change his strategy in committing the crime and still appears surprised when caught (Vancouver
Police Department, 2006).

The Law Courts Education Society of B.C. and Kindale Developmental Association Vancouver, Armstrong
BC developed a training package titled Developmental Disabilities and the Justice System: A Training
Package in 2003. Includes a tool to help identify clients with developmental disabilities using observation,
data collection and task performance techniques.

21



Screening Tools

"“Screening” is meant to provide information that will lead
to a referral to seek further information about FASD.

NOT the same as obtaining a neuro-cagnitive assessment or medical
diagnosis of FASD!

There is an interest in screening for FASD in many sectors of
the justice system, but screening is difficult and complex.

There is currently no validated tool that can screen
offenders, victims, or witnesses for FASD.

Notes

The Canadian Association of Pediatrics Health Centres published in 2008, Development
of Canadian Screening Tools for Fetal Alcohol Spectrum Disorder. They reviewed 5
screening tools, 2 of which are currently being used in the justice system, for the
identification of children at risk for FASD.

* See this website for up-to-date work regarding screening tools for FASD:
http://www.caphc.org/programs_fasd.html

22



Diagnosis

Obtaining a diagnosis of FASD is difficult and complex.

Mo definitive biological markers for FASD.

There is promising research in a number of areas, but there is no
definitive or cast-effective test for FASD

zoog — National guidelines for diagnosis of FASD were accepted
across Canada (comprehensive, multidisciplinary assessment of
brain function).

The challenge with diagnosis is to identify not only the brain
injury but also to assess the person’s ability in the exercise
of judgement, planning, memary, and the ability to cope
independently in day-to-day life,

Notes

* Many individuals who come into contact with the justice system and are
suspected of having FASD will never receive a diagnosis.

* “Diagnosis requires a comprehensive, multidisciplinary assessment that includes
neuropsychological testing and confirmation of maternal alcohol consumption during
pregnancy.” (Dr. Sterling Clarren)

* In many instances, especially for adults, it is not possible to determine whether alcohol
was consumed during a pregnancy.

* With the wrong diagnosis, “treatment” or court orders have been unsuccessful, the
accused is unfairly labelled as “non-compliant” or not amendable to treatment.

* A medical diagnosis may be necessary to support certain legal decisions, establish the

rationale for particular sentencing alternatives, or give access to certain services. (Conry
& Fast, 2000)

23



Barriers to Diagnosis

Stigma associated with FASD:

Can prevent acthes partlcipation and acouracy of diagreasis [indd duals may resist being
considered “differert { not normal and cppose the supoort that & offered because they do not
toigs Kl vl oF learning the pesdon Far their ddfecultiss);

Can prevent birth Meabksss baaen disglasing information abaut aloahal use during pregraaeiy
(eonfirmation of which from a relable source & necessary for accurate diagnasis of FASDN;

Can make it difficult to address the Bsue in certain communitias

Lack of awareness within the medical and psycholagical professions:
FASD s mat in the “Disgnostic and Statstical Manwal of FMental Dearders™ {DEM-1YY,

Accessibility to diagnostic services is limited, and there is confusion
regarding which sector should pay for those services;

Privacy restrictions limit the ability to verify necessary behavioural
information frem schools [ previous assessments; and

Confusion with other disabilities | syndromes | disorders (or individuals
may have concurrent disorders)

Notes

The DSM is a publication of all diagnosable mental disorders, ranging from childhood
onset developmental disorders (mental retardation, learning disorders, ADHD, autistic
disorders, etc.) to mood disorders (i.e. depression and bipolar disorder,) thought
disorders (schizophrenia), substance use disorders, and personality disorders. Within
the DSM-IV, 2000, there is no consistent way to code for FASD. (Rich, S. Dr. Iceberg —
June 2008 Newsletter).

24



Benefits to Diagnosis

Early diagnosis has been shown effective in preventing secondary
disabilities that may lead individuals with FASD to become recidivists in
institutional settings (i.e,, jails, mental health pregrams, psychiatric
hospitals, homeless shelters, etc.);

Treatment may be tallored to specific prablems;

Allows data to be collected showing the causal connection between pre
natal alcohol cansumption and FASD:

Benaficial in the campaign to adegquately inform women about the neuradevelopmensal
problems and peychopathology associted with drinking alcohol during pregnancy; and

Ability of parents | caregivers | professicnals to provide appropriate
supports impraves when they understand that the individuals problems
are most likely caused by brain injury.

25



Assessments — ADULT System

In the ADULT criminal justice system, a mental health
assessment can be ordered in limited circumstances under
5. 672.11 of the Criminal Code in order to determine a person's
fitness to stand trial OR criminal responsibility.

Assessments cannot be ordered to determine whether or not
an alternative or less severe sentence is appropriate for a
person with FASD,

Sentencing:
Section 7zil4) of the Criminal Code — Report by Probation Officers can
be used to obtain additional infarmation about the offender {including
FASD.

Notes

The assessment under Part XX.1 could reveal that the mental disorder (which is an
essential criteria or precondition to a finding of unfit or NCR) is FASD.

Section 721(4) of the Criminal Code authorizes the court, on its own motion, to order a
non-consensual psychiatric assessment for sentencing purposes (R. v. Blackwell (2007),
227 C.C.C. (3d) 275).

Are there other ways to inform the court that an individual has FASD absent an
assessment order?

26



Notes

Assessments —=YOUTH System

In the YOUTH criminal justice systerm, a medical or psychological
assessment can be ordered under s. 34 of the Youth Criminal
Justice Act (YCJA), either with the consent of the young person or
on the court's own motion, IF there are reascna bre ground to
believe that the young person may have:

A physical or mental ilness or disorder;
A, pychalogical disarder;
An emotional disturbance; andfor

A learning or meantal disability.

If the youth's fitness or criminal responsibility is at issue, a
psychiatric assessment may be required.

Pursuant to s, 141(1) of the ¥YCJA, the Mental Disorder provisions
of the Criminal Code (i.e., 5. 16 and Part X3.1) apply in respect of
proceedings under the YCJA,

* Section 34 has been used by some judges to specifically order FASD assessments.

* R.v. M.B., 2003 SKPC 83 at para. 14:

“Section 34 allows for the collection of information regarding a young person's medical

and psychological circumstances because this information is crucial in dealing with

young people. Medical and psychological expertise assists the Court by rounding out the
portrait of the youth. Their health, intellectual capacities, behaviour or neurological

difficulties might be related to issues within or beyond their grasp. In particular with

FASD, it has been the experience of the Youth Court that the spectrum of disabilities

which arise from maternal consumption of alcohol are often linked to offending

behaviour. This type of information might help explain the "why" as well as address how

to reduce a youth's risk of future offending.” [emphasis added]

* A section 34 assessment can be ordered for the purpose of sentence or review of a prior

disposition.

27



MODULE FOUR:

Criminal Responsibility of Persons

with FASD

28



Difference between definitions of

Mental Disorder

There is a psychological/psychiatric definition for mental
disorder which is different from the definition of mental
disorder in Canadian criminal law.

Pychiatric/Psychological Defintion of Mental Disorder

Mental disorder is a "behavioural, psychological or biological
dysfunction that impairs a person’s ability to function with the everyday
demands of life.” The classification of mental illnesses is based on the
Diagnestic and Statistical Manual of Mental Diserders (DSM-IV).

FASD s not listed in the DSM-IV

[Daviason & iWanksn, 10o8]

Criminal Code Definition of Mental Disorder

Mental disorder is a disease of the mind {s. 2, Criminal Cade).

Notes

Note to facilitator: It is very rare that the mental disorder provisions of the Criminal
Code will apply to a person with FASD. This information may not need to be reviewed in
detail as a result.

“Substantial variation exists on which behaviours and conditions should fall under the
umbrella of mental iliness, depending on the disciplines and mandates of the respective
organizations or agencies. This is especially true within the criminal justice system.”
(Sinha, Canadian Centre for Justice Statistics, An Investigation into the Feasibility of Collecting
Data on the Involvement of Adults and Youth with Mental Health Issues in the Criminal Justice
System, 2009).

29



Mental Disorder — Criminal Code

Provisions

A mental health assessment can be ordered under s, 672.11 of
the Criminal Code to determine a person's fitness to stand trial
(s. 2) OR aperson’s criminal responsibility (s. 16).

"It is a tenet of our criminal law that persoens charged with a criminal
offence should not be tried while they are not fit to stand trial, or
not criminally responsible due to mental disorder. In very rare
cases, FASD is found to be a disease of the mind, and therefore a
mental disorder under the Criminal Code.”

iRoach & Bobiy, soegs

Notes

Unfit to stand trial and not criminally responsible are two completely different

things.

It is a very high threshold to meet for each.

30



Fitness to Stand Trial

Fitness Hearing:

Kay be ordered by the court 3t any stage of the precesdings, ether on its ocown
direction, at the reguest of the accused, or in cartain circumstances at the
regeest of the Crawn

“Unfit to Stand Tnal": pursuant to s. 2 of the Criminal Code,
an accused may be found unfit to stand trial IF

5ihe is unable 1o conduct a defence; 08

ke i not fully capable of instructing or communicating with counsel; 08

Sihe s not capable of undnntnnding the nature and CONSEOUEnCES of a tral

iSeeiinr, 1oo3

Must also consider whether accused has mental capacity to
exercise their 5. 20(b) Charter right to counsel.

Notes

Most individuals with FASD are found to be fit to stand trial — though there have been
some successful claims of unfit to stand trial for accused with FASD. (Justice Committee
of FASD Ontario, 2007; Roach & Bailey, 2009)

The classic case of unfitness to stand trial is a case where an accused either
before or after the crime becomes so mentally disturbed that he or she would
not understand the proceedings or be able to instruct counsel. The idea that
such a person can be treated or otherwise recover sufficient mental capacities to
be put on trial is well demonstrated by Code provisions which require the issue of
fitness to stand trial to be determined every 2 years (s. 672.33 CC).

“The option of being found unfit to stand trial can still be an awkward means for the
criminal justice system to deal with offenders with FASD, but it is one that may be used,
if only because in some cases there may be no other option.” (Roach &Bailey, p. 24).

“.from the accused’s point, being found UST, offers little advantage. If found
unfit, the accused will be under the control of the provincial Review Board for an
undetermined amount of time.” (Verbrugge, 2003).
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Permanently Unfit to Stand Trial

2005 Amendments to Criminal Code {s. 672.8¢c1)-

M Court can now order a permanent judicial stay of proceedings for
an unfit accused IF

Siha is nat likely to ever become fit to stand tral;
Site does nod pose a significant risk to public safety; and

A stay s Inthe interests of tha prapeT admunisirason of Justice
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Criminal Responsibility

Mot Criminally Responsible on Account of Mental Disorder:

This defence, knawn as the "Mental Disorder Defence”, |s set out in 5. 16 of
the Crminal Code .

It is available to anyone who, at the time of the offence, was sutfering
tfram a mental diserder which renderad them:

fncapable of appreciating the nature and quality of the act; &8
incapable of knowing the act was legally or moralby wrang

{Foach & Bedey, 1005

Generally, FASD does not mest the criteria of @ "mental disorder” for the
purposes of this defence

Notes

* “Criminal responsibility requires appreciation only of the immediate physical
consequences of actions and not of ‘remote or long-term’ ones.” (Roach & Bailey, 2009)

* The determination of whether or not the accused was not criminally responsible
by reason of mental disorder (NCRMD) occurs only after it has been determined
that the accused committed the act. (Verbrugge, 2003)

* There is no guilt in an NCRMD verdict.
* “There are several reported cases in which courts have held that FASD is a

disease of the mind.” Though there are cases, such a finding is rare. (vebrugge, 2003;
Bonnie Tulloch)
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MODULE FIVE:

Strategies for Police, Crown & Defence

Counsel, Probation Officers and

Correctional Services Staff

34



"Strength-Based” Approach

Traditional Strategy:

"Traditional intervention programs have these kids doing things
their brains are not adept at doing, and their success rates are not
great. We flipped things around and said, "Why don't we build
intervention programs based on things they are good at™."”

1A&rneE Moy, "Poons kN acosdties Raobkf oeoemess of reed il ng < hebdveim s Jana e d
Bvaan®, T Glebse svmd B, Ity i ieory 2=l

Modern Strategy:

In developing intervention strategies, it is important to build on
what the individual with FASD can do.

Notes

Many of the current therapies or interventions being used with children with FASD focus
on their deficits — for example, anger management therapy for a child who is acting out
in school or extra time devoted to reading or math for a child struggling in those
subjects. (Dr. Bertram)

* See Mcllroy, Anne, “Motor-skill activities hold promise of rewiring children’s damaged
brains”, The Globe and Mail, 29 January 2010 online:
http://www.theglobeandmail.com/news/technology/science/motor-skill-activities-
hold-promise-of-rewiring-childrens-damaged-brains/article1450205/comments/
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Strategies to Inform Interventions

L — )
Crten late tor hisfher Time is an abstract Lise of alarm {clock, coll
appaintrment with concept. phone, et}
Probation Cfticer
Clrganization peoblerns, Remindarcall.
Mamory problems, Schadule on calendar

Organize routme.

\ Distractible.
o T
\ a Q'{ Eeep masting thme

cankistent

Notes

Looking at behavior through an FASD lens (linking behavior to brain injury) can inform
appropriate inventions.

Individuals with FASD become more successful as they rely on external supports and
follow healthy routines.
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Reframing Our Perceptions

Brain injury is responsible for the dysfunctional behaviour; therefore, the
behaviour should be interpreted accordingly

Non-compliance with Wilful miscondoct Difficulty translating verbal
ordars directions into scticons,

. - i
Attention Sesking.
. d Diesas fot wndderstand thea

concepts associated with
CEurt
atubbom these behavicers

Failure 1o appear

Missing probation

et [ i
meetings Bemory probiem
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Reframing Our Perceptions -

Examples

Resatang
Bad
Laxy
Lbssg
Lack of Effart { Doas Mot Try
Mean | Rude
Daas Mot Care
ImiFmatuire

Po=or Social Jedgoment
Civerdy Physical

Repeats Mistakes

Cannot vnderstand or process verbal deections:
Frustrated; dedenwwe; challernged

Droes not waderdiand, ar ddes fod rerneem b

Had it mary pisblems; "Rl in” the faps

Afraid of failure

Drefie nssve: haart; abuted; unable fointerpret sodial Cues
Lannot show Teelings; s protecting himiersed,

Does not Lnderstantd social cises and rules

tat abls ta interpret sockal cues; noeds help organizing

Higgrer | hygpo-serditive to fouch does ot undaerstand social
bourdanes.

Lannod link cause snd effect; cannot see similarites
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Strategies for Justice Professionals

Case Planning:
B zure to miclude a support persen, and try 1a maintain consistent personned
Eriure all dismctians are geuen Inwriting, snd &0 provce 3 oy [0 [ha supnor persoen

Erviure the irveetrg erraronmment = Free oo destractians (eizosl, aucitony, &1c. )

Time Management:

Kmgp vberyiess as short as possible

Rauting interviews/tounselling sessians shauld be held at the same day and time;

Adaptive Behaviours:
AfapT yaur Dehaviur to what works, and ba oreative
Kiskp poyr expactaticnd very claar and reinfonce axpectatianm = each maeting;
Lirmit tasks ar expectations and gree limited choices whers possiale

Pl WY il J qusrkbidne shart, dlian and wimplho,

el e Eiions serenra | Jiferern ways;

Adkndy TeceE D=l DO POt D0 Cpoeri iivmh s Lahks;

va Trosa e rantied i, as b opden-anedad queslion; el

dpsndel ekl i be-sbep ¢ o Pl G s Tions ~ uE Randiar Enousge

Notes
* Source: FASD Strategies, Not Solutions (City of Edmonton).

* FASD is one type of brain damage. Others may show similar symptoms/behaviours, and
may be best addressed with similar strategies.



Protective Environment & Safety Net

A combination of supports and supervision to create a

"protective environment” is the ideal response for persons
affected by FASD.

13, Chavrer crbed m Madin, 2o0c)

Individuals with FASD will need a lifelong safety net, and a
range of intervention services:

Interventions shouwld be aimed at the individual, their farmily, and thek
environmeant;

Risk and protective factors should be ientified on an individeal-basis and
should be based on the larger contesxt; and

Interventions should attempt to minimize risk and boost protective factors.

|Hedt lver Canmichael Tlign, Famies Mevrig Forwan, soig)

Notes

In an effort to support a person with FASD,
pair them with a person (family member, friend,
community member, etc.) known as an “external brain”
who can:

» Provide external guidance;

» Help them recognize and avoid situations that may cause
stimulus overload and help them regain emotional control;
and

» Help them attend probation appointments or counselling
session.

¢ Top Unmet needs of adults with FASD will need to be addressed:

» Alcohol and Drug Abuse Treatment that is specific for their disability needs;

» Emergency Shelter (often “wear out” their caregivers and are often oppositional to support so
have unstable housing);

» Mental Health Supports — they present with many co-morbid conditions including depression,
anxiety, oppositional defiant disorder, conduct disorders; and

» Permanent Supportive Housing — creating placement stability is the foundation of improved case
management for individuals affected by prenatal alcohol exposure.
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+ “Lifelong Safety Net” — cited in FASD Training Manual (Department of Health
and Social Services, State of Alaska, available online: http://www.hss.state.ak.us).

* Some Considerations for support:

» “Intensive case planning that is directed at the person is NOT as effective as
planning directed at the environment they find themselves in and WILL find
themselves in. GET THERE FIRST!” (Donna Debolt, 2010)

» The success of the person is directly related to the support system put in place for
him or her. The person needs consistency and an advocate who can anticipate his
or her needs and provide accommodations. (Bodaly, 2011)

* What do individuals with FASD need the most? (Donna Debolt, 2010)

» A consistent support person;
» Consistent coordination of resources; and
» Access to resources.
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Police Involvement

Police officers:

Respond to a variety of incidents where they interact with
victims, witnesses, individuals at risk in the community
and suspects; and

Must make decisions quickly and often without any
information about the individuals involved.

“An individual may be the victim one week, and an offender the next.”

(Manccuver Podce Departmrent, zo0b)

Notes

sanctions have been found to be more effective for individuals with
FASD. Under the Youth Justice regime, police are required to explore other options.

* Extrajudicial measures are measures other than court proceedings used to deal with a
young person who has committed an offence. For example:

» Taking no further action;

» Warnings;

> Police cautions;

» Crown cautions;

» Referrals to programs, with the youth’s consent; and
» Extrajudicial sanctions.

41



Challenges for Police - Witnesses

Victims / witnesses with FASD may not be able to:

Interpret what they have seen;

Clearly explain what happened;

Explain the sequence of events;

Understand what elements of the events are important; and

Understand social cues {i.e,, understand the perpetrator's
motivation)

Notes

* Individuals with FASD may confabulate — tell what they think the listener will want to
hear.

* It may be very difficult to have an individual with FASD recall events at a later date with
accuracy.
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Challenges for Police - Searches

In conducting searches, Police need to know that:

Individuals with FASD may have sensory sensitivity;

Physical contact may cause a person with FASD to become
agitated;

Moise and confusion surrounding initial police contact may
cause a person with FASD to react aggressively;

Caution should be taken and specific strategies adopted when
taking statements from individuals suspected of having FASD
(see Slide 44)

Notes

* Police may consider the need to have a guardian or support person present to ensure that the
person suspected of having FASD understands their rights. (easo cuidebook for olice officers, Remp)

* Police may make an assessment as to when to divert an accused (adult or youth) into a diversion
program (depends on jurisdiction and availability of programs).

* Some crimes require demonstration of specific intent or mens rea.

* Many assume “general” intent by nature of the act itself (actus reus). Where criminal intent
must be shown, the accused must appreciate the nature and quality of the act; and know it is
wrong. This determination only takes place before sentencing and few people will fail to meet
this standard; but, again, it is an investigative question from the start. (Verbrugge, 2003; LaDue
& Dunne, 1997)

* Supreme Court of Canada case of R. v L.T.H. places a very high burden on the police to explain
the Waiver form to youth. Police are required, in determining the appropriate language to use
in explaining a young person’s rights, to make a reasonable effort to become aware of significant
factors, such as learning disabilities and previous experience with the criminal justice system. (
R.v. L.T.H., 2008 SCC 49)
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Crown Counsel

Crown Counsel:

st keep immind that “consideration of public safety” is thelr key
responsikility, and that they should be fair and reasonable;

Mt consider the reasonable likelibood of conviction;

Must consider whether a canviction Iz appropriate given the accused's
abilities, and alsa the reasenable likelihood af conviction;

Muay nead to seek additional information from others andfor arder
assessments (e, mental health, psychiatnic, et

{25 the overall responsibility of presenting relevant evidence to the court in
an mp.;lrl::al manner;

Shauld conslder that victims with FASD make poeor witnesses — may be
necessary to have support people present; and

Should ensure the follewing when attaching conditons te arders
Conditions thguld be written in plain leaguace; and

Conditians shauld be careflly comsidered snd frnited {i.e., account For cogritive
InCapactios of am acsutsdd with FASDY

Notes

Crowns will need to consider public safety and may view “need for structure” as calling
for custodial sentence. Structure may mean having a dedicated support person work
with the individual who has FASD.

Custody may be necessary for public safety in some instances.
Example of the use of “plain language” — Probation Order:

» Legal Language: “Abstain absolutely from the purchase, possession or
consumption of alcohol.”

» Plain Language: “Do not drink: beer, wine, rye, vodka, rum, or anything else that
can get you drunk.”

Strategies: There is more opportunity for success when individuals are told what we
want them to do, rather than telling them what we do not want them to do. Opposite
is an abstract concept. (Doreen Reid, NWT, personal communication, April 2010).

44



Defense Counsel

Defense Counsel:

Must also consider whether a conviction is appropriate given the
accused’s abilities;

Must seek additional information about their client and hisfher
abilities;

Muy need to interview the client with the assistance of a support
person wha is able to act as an advocate for the accused,;

Muay introduce evidence that explains their client’s limitations as a
result of being affected by FASD;

Will require additicnal time to set-up a “sentencing plan” for an
offender with FASD; and

Should exercise caution when negotiating conditions of probation
orders (i.e,, limit conditions, ensure written in plain language)

Notes

Some defence cautious about raising FASD as it may result in a longer sentence with
increased restrictions imposed on the accused (risk of being caught in the mental review

board regime).
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Probation Sentencing Plan

If a person with FASD is convicted of a criminal offence:

Judges need to insist on the preparation of an adequate
probation or conditional sentence plan to address the needs of
the offender, including:

‘Where the offerdear will live and with whom;

‘Where the offender will attend school and for what purpose;

Where the offender will work: and

What curfevs (if amy) the offender will be subject ta

A proper sentence plan will address the full 24-hour day of the
offender, 7 days a week, and fix responsibility for the delivery
of specific services

AWV Justioe Dandd # Vickers, Sopreme Cowt of British Tolumbia,
I'\.f"l' AR 5. "\'I.":'"."'ll'-. thee Coily '.'..I: e 5-." 16T, \:\-':"l' 5‘ F'-‘:."- P

Notes

While the process of putting together an adequate “Sentencing Plan” is time-consuming,
it meets both the goals of public safety and protection as well as the needs of the
individual offender.
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Probation Officers

Frobation Officers:

Require additional education and support in order to
understand how the conditions of probation | parole must be
administered differently given the cognitive impairments of
persons with FASD; and

Should take an "accommeodations approach” to dealing with
persons with FASD — discuss what things could be done to
make it easier for them to follow the conditions of the Order.
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Probation Orders

Probation Orders:

Should be worded in plain language:

“Abstain absolutely from the purchase or
consumption of alcohol.”

V5.
“Do not buy, keep or drink: beer, wine, rye, vodka,
rum, or anything else that will get you drunk.”

Use ICONS or symbols to explain the terms of
probation.

Notes

Manitoba Corrections has developed an ICON’s project that uses symbols to explain
terms of probation.

Make probation orders short, simple and concise, without sacrificing the meaning, and
use visuals:

State the sentencing/probation orders in plain language;
List what to do, not the negative (what not to do);
Don’t assume because the individual nods that he or she understands; and
Use as few clauses and terms as possible, keep it simple.
(Boulding, 2006)

Ll o
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Administration of Custodial Sentence

While persons with FASD need structure, this should pot be
misinterpreted as needing a custodial sentence, which could
have many negative consequences for the person:

They are easily victimized in custady;
T Fesy rray be recrgited mba a g andiar get mealved in drug g

They are likely to be infleenced by the negative behaviowr and
associations with peers that will be counter-productive wpon their releasse;

and

They may be disciplined in custody for non-compliance with conditions

Programs offered in custody which are “cognitive-based” or
are "talk therapy” are not effective for individuals with FASD.

gt orguiem, 2 ggT)

Notes

An individual with FASD who is unable to handle the circumstances that occur in custody
may act out of frustration and may become aggressive and violent. Such behaviour may
result in disciplinary action in custody or more charges.
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MODULE SIX:

Sentencing and Supervision

Considerations
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Purpose of Sentencing

The tundamental purpose of sentencing is to contribute to respect
for the law and the maintenance of a just, peaceful and safe
society by impasing just sanctions that have one or more of the
following objectives:

Tor denosunce unlawful conduct

Te deter the offender and ather persons fram cemmitting offences;

To separate offenders from society, where necessang

Tz assist inrehabilitating offendars;

o proyvese I'EFIEI"-E-HDI"IE-FDI narmt done 1o viCLims ar to the oommun IT¥; and

To promote a sense of rr-:p-pn:ihiﬁt-p in offenders, and ach’nnwl:dgrmrnt at
the harm done to victims and to the commanity

Sentence must be pr::-pgurtinnat& to the gravity of the offence and
the degree of responsibility of the offender.

1 of-The Cnminal Cad)

Notes

* Itis important to consider the following question—what is the degree of
responsibility of the offender who has FASD?

51



Sentencing Considerations (Adults)

Traditional Sentencing Tools:
Inchede incarceration, probation and conditional santences;

May be inappropriate for persons with FASCH or other neurc-cognitive
impairments; and

Terms and conditions of these sentences iy be uneealistic for people with
Fash to undarstand or comiply with,

Other Sentencing Options:

Meed to be turther explored as knowledge about FASD increases - FASD has
been interpreted as an “aggravating” or “mitigating” factor at sentencing;

A range of community-based sentences should b= considered to encourags
individuals to take resgonsibibity;

Restorative precesses may also be conssdered to repair harm; and

Support and follow-up will be necessary to complete the orders successfully
| Rt b & Ba ey, aonsy Webniapge, Hdgh

Notes

Section 718.2(e) of the Criminal Code states that “all available sanctions other than
imprisonment that are reasonable in the circumstances should be considered for all
offenders, with particular attention to the circumstances of Aboriginal offenders.”

One of the purposes of paragraph (e) is to ameliorate the serious problem of
overrepresentation of aboriginal people in prison, and to encourage sentencing judges
to have recourse to a restorative approach to sentencing. It directs sentencing judges to
undertake the sentencing of aboriginal offenders individually, but also differently,
because the circumstances of aboriginal people are unique. (R. v. Gladue, (1999) 1
S.C.R. 688)

“While a FASD diagnosis may be a mitigating factor in some sentences, it could
be an aggravating factor in others. Case law identifies that FASD can be a
mitigating factor due to its influence on “moral culpability”, in which courts have
reduced jail time and focused on community sanctions for certain offenders as a
result. Although, there are cases where diagnosis lead to an increase in an
offender’s time in custody.” (Roach and Bailey, 2009)

Research by Verbrugge (2003) and Roach & Bailey (2009) list cases where FASD
has been considered as an aggravating and mitigating factor at sentencing.
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Supervision and structure will be required in the community. It will be important
to establish that “structure” does not mean a custodial setting.

A support person/advocate will be needed for on-going guidance and assistance.
If a community justice /restorative process is considered appropriate, additional
support provided to the victim could enhance the victims understanding of why

the offence happened.

* See the caselaw assembled by the Justice Working Group of the FASD Stakeholders for
Ontario at: www.fasdjustice.on.ca.
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Sentencing Considerations (Youth)

The Youth Criminal Justice Act contains sentencing provisions
that reflect a policy of restraint in the use of punitive measures,

Sentences must still be proportionate to the seriousness of the
offence and the degree of responsibility of the young person,
and include measures such as:

Invizhee families, communities and social agencies and;

Respect gender, ethni, cultural and linguistic differances

Custody is reserved primarily for violent offenders and serious
repeat offenders.

A variety of options available to divert the youth out of the
Justice system.

Notes

There are a variety of options included in the Youth Criminal Justice Act that may be
used to hold a youth with FASD proportionately accountable.
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The Courtroom

An individual with FASD will require support before, during and
after his [ her court appearance.

Best practice is to have an advocate support the person in
order to:

Help prepare the person for court;

Help the persan arsive on-tirme;

Hafp the person be alert and ready to participate;

Help to manage the person's anxiety,

Help the person process the "covrtroom language” or legal lingo; and

Respect gender, ethnic, cultural and linguistic differences

Notes

* It may be that an alternative court structure could better serve the needs of individuals
with FASD and communication deficits. (Bodaly, 2011)

* Mental Health, Drug, and Wellness Courts may offer appropriate structures and
processes better suited for individuals with FASD.
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Following Sentencing Conditions

Individuals with FASD need clear, explicit directions in court
in order to understand and comply with the court's arders |
requests.

Similarly, they are more likely to following sentencing
conditions /F:

They understand the conditians;
There are as few conditions as possible;
The conditions are ones they can successiully follow; and

They receive regular reminders about the condition

Notes

Programming/Intervention should be designed to make it “harder to fail” than to
succeed.

Explaining the sentence and rephrasing conditions in a way that makes sense to the
offender is crucial to him or her being able to comply.
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Supervision in Custody

Individuals with FASD will require support while in custody to:

Understand posted notices;
Complete forms; and
Linderstand personal and legal correspondence.

They "can be seen as resistant and defiant when [in fact] they
do not actually understand what is expected.”

[Coviiop & FRIsT, 20004t p. 7l

Routines while in custody:

Replace the need for reasoning; and

May allow the individual 1o function better in custody.

Individualized programs and accommeodations for impairments
allow individuals with FASD to be more successful in custody.

Notes

* Existing programs in corrections can benefit individuals with FASD, but often need to be
modified to meet the needs of the offenders. (Chartrand & Forbes-Chilibeck, 2003)



Circle of Support

An effective way to respond to individuals with FASD is to
provide them with a circle of support which includes at a
minimum one person who can:

Provide guidance;

Halp them recognize and avoid situations that may cause stimulus
owerload and halp them regain emotional control; and

Help them attend probation appointments or counselling sess:aon

Circle of support members can be parents, siblings, caregivers,
friends or members of community support agencies.

Notes

It may be more appropriate to call this additional assistance a “circle of care and
support”.
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CONCLUSION & REFERENCES
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Conclusion

FASD is a permanent brain injury that is often an “invisible”
disability, limiting a person's participation in life, society and
access to justice at all levels.

An individual response is necessary because FASD impacts
individuals differently

Solutions must involve collaborative, multi-disciplinary
responses focused on accommaodations and integrated support
and monitoring.

"It is impartant that misconceptions about the issue do not
result in harming people with the disability, including placing
unwarranted infringements on their liberty.”

|Kiach & Haley, doig)

Notes

* Individuals with FASD may represent some of the most marginalized and vulnerable
persons in our society.
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